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Not for Profit – A Unique Workplace
 'Managing people in the non-profit sector can be quite

challenging'
 “I have found that you have to be much more patient [with staff

and volunteers], you need to understand that in the social
services sector you have to build consensus around decisions.

Steve Hawkins, Business Development General Manager of
the Benevolent Society
Managing with heart: Why high-flyers move the not-for-profit
sector, 11 June 2013
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Not for Profit – A Unique Workplace
 “Everyone’s here for the right reasons; it’s the best

ingredient to have as a base for any organisation.”
 David Barbagallo, Chief Executive of Brisbane-based Endeavour Foundation.

Managing with heart: Why high-flyers move the not-for-profit sector, 11 June 2013
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Not for Profit – A Unique Workplace
 “The not-for-profit world is a very different world, but what has

been successful for us is bringing a disciplined, hard-headed
approach to everything we do,” he says.

Andrew Penfold, founder and Chief Executive of Sydney-based Australian Indigenous Education
Foundation
Managing with heart: Why high-flyers move the not-for-profit sector, 11 June 2013
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Overview

 Not for Profit – A unique workplace
 Procedural Fairness
 Unfair dismissal laws
 Warning vs Termination
 What is serious misconduct?
 Social media
 Out of hours employment
 Dishonesty – company vehicle

 If you remember one thing?
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Procedural Fairness – Poor Performance

Poor Performance – a Fair Go
•
•
•
•

Alerting the employee as to the poor performance – provide
written warnings
Allowing the employee a full and fair opportunity to respond to
the performance concerns at each stage of the process
Documenting a performance management plan for the employee
Allowing a reasonable period of time for improvement with clear
and definable goals to be achieved.
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Performance Management – A Cycle
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Ensuring a fair and reasonable
disciplinary process

Undertaking an investigation into alleged misconduct:
•All relevant evidence should be taken into account
and properly tested on a "balance of probabilities"
•Ensure that any employee subject to misconduct
allegations is given a fair opportunity to respond to
those allegations
•Legal Professional Privilege
•Garden Leave during investigation period?
•Allow/invite the employee to have a support
person present to assist at any discussion relating
to dismissal.
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Procedural fairness – 3 stage process

Stage 1
Notify Allegations
and require response

Stage 2 –
Advise decision to terminate
employment.
Employee to have final
opportunity to respond as to
why employment should not be
terminated

Stage 3 – Termination
of employment
(writing)
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Unfair dismissal laws

Who can bring an unfair dismissal claim?
6 months minimum employment period completed and either
 A modern award covers that person; or
 An enterprise agreement applies to that person’s employment; or
 The person's earnings are less than the high income threshold;

* ‘High income threshold' = $129,300 per annum (indexed in
July each year)
* Special rules for small business employers (under 15
employees – 12 months minimum employment period)
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Unfair dismissal laws (cont.)

What is ‘harsh, unjust or unreasonable’?
Section 387 FW Act 'Criteria for Considering Harshness':
Valid reason concerning capacity or conduct
Was the person notified of that reason
Opportunity to respond
Unreasonable refusal to have a support person present
Warning about unsatisfactory performance
Was there a reason not to follow procedure (i.e. size of employer)
Was there dedicated human resources people involved
Any other matters that the FWC consider relevant
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Warning vs Termination
Mary Read v Gordon Square Child Care Centre Inc [2013] FW CFB 762
Read was dismissed for serious misconduct after an incident where she left a

distressed 3 year old child unsupervised to answer the phone.
The Child Care Centre also relied on a previous incident where Read allowed

children to play under her desk near computer cables and a series of performance
issues as valid reasons for termination.
Held at first instance:
It was a valid reason for termination and the procedure was

fair in relation to that particular incident.
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Warning vs Termination

 The Full Bench found: The incident was not a valid reason for dismissal:

Read had the child out of her sight for no more than a few seconds, she
was only 5 metres away and could still hear the child.
 The Centre's policy provides that carers should not must avoid speaking

on the phone when supervising a child.

 Lesson 1: Ensure misconduct is clearly
sufficiently serious to be a valid reason for
dismissal. Draft policies clearly: unwanted
conduct should be expressly prohibited.
 Lesson 2: Should an employee receive a
warning or is the conduct sufficiently serious to
warrant dismissal?
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What is Serious Misconduct?
 Walsh v Ambulance Victoria [2013] FWC 1999
 Air paramedic employed by Ambulance Victoria.
 Employee received a dispatch call at 6:11am from the Flight Co-ordinator

following a motor vehicle accident.
 Informed that there was a person unconscious and pale, who was

trapped inside a vehicle. The air ambulance did not depart until 6:46am.
 Dismissed for misconduct
 Held: At first instance, dismissal not unfair.

"I have formed the view that it is most
probable that Mr Walsh, for some unknown
reason, did not want to go out and do the job.
He “managed” the Flight Coordinator so that
he was given the reluctant okay, with
qualifications, to wait for Mr Brereton who
was arriving in 10 minutes.
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What is Serious Misconduct?
 Held on appeal: Decision overturned and referred back to

Commissioner for further consideration.
 Employee was not given an opportunity to address the employer

on possible outcomes available under disciplinary policy.
 Insufficient consideration of other factors including employee's

length of service, unblemished record, age and chances of
finding employment.
 Dissenting decision:
 "The gravity of the offence and the notion of community expectations

of the services provided by Ambulance Victoria are central. The
obligation of Flight Paramedics to a primary emergency case is to
respond immediately and without delay. The failure to respond to a 000
emergency call is obviously of the utmost seriousness for the
Ambulance Service more generally.
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Social media
• Inappropriate use of social media may constitute misconduct
sufficient to justify dismissal depending on:
• the content placed on social media;
• whether customers, work colleagues or the
public could view the content.
• Clear social media policies are vital

Case examples
•Mr Damian O’Keefe v Williams Muir’s Pty Limited [2011] FWA 5311
•Linfox Australia Pty Ltd v Glen Stutsel [2012] FWAFB 7097
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Procedural fairness

Harley v Aristocrat Technologies Australia Pty Ltd [2010] FWA 62

Executive
dismissed for
alleged poor
performance.
Unfair dismissal
claimed

FWA found applicant
performed as well as
other salespersons
under trying internal,
and external,
circumstances –
applicant was treated
poorly by manager

FWA Commissioner
found the company
had no valid reason
for dismissing the
Executive.

Employer ordered to pay six months compensation.

17

Out of Hours Employment
 Applicant employed as a Residential Supervisor by Community

Connections, a not-for-profit organisation providing residential
care to children.
 Police attended a party at Applicant's home three times in one

evening, where her 15 year old son and his friends were
provided with and consumed alcohol.
 Held: no unfair dismissal as out of hours
conduct had a sufficient nexus with
employment, and was a serious breach of the
employers' Code of Conduct and the AASW's
Code of Ethics.
 Duncan v Community Connections (Vic) Ltd
[2010] FWA 252
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Dishonesty – Company Vehicle
 Applicant was required to drive disabled clients from place to

place using a company vehicle. The Respondent received a
speeding fine for the Applicant's use of the vehicle outside of
work hours.
 Applicant's use of vehicle for private use was a breach of

Respondent's company vehicle policy.

 The Applicant was found to be dishonest and attempted to cove
 Held: The dismissal was found to be not
up his misconduct during the subsequent investigation.
harsh, unjust or unreasonable given the
level of trust and honesty required for
someone working in the applicant's role
caring for vulnerable disabled people.
 Workman v South Metropolitan Personnel
Inc [2012] FWA 5340
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If you remember one thing?
 There are unique factors in the not for profit sector.
 The use of corporate expense accounts and company vehicles

needs to be strictly monitored and adhered to.
 Employee policies are not to be kept on the shelf gathering

dust, they need to be at the 'tips of your fingers.'
 Procedural fairness is critical.
 Even where there is serious misconduct procedural mistakes

can lead to a finding of unfair dismissal.
 Procedural Fairness – 3 stages.
 Performance Management – an ongoing process. Where there

is evidence of misconduct, a proper investigation must occur
(legal professional privilege)

QUESTIONS??

